Rather than providing for regulatory parity, however, the Telecommunications Act
prescribed regulatory diversity, at least as between common carriers, cable systems and satellite-
based providers of services. For example, Section 651 of the Cable Act, 47 U.S.C. § 571,
allows common carriers to provide cable service via radio-based systems (in which case the
carrier is subject to regulation under Title III and Section 652, but not Title VI); via wireline
systems as a true common carrier (in which case the carrier is subject to regulation under Title 11
and Section 652, but not Title VI except for 652); or “in any manner other” than the foregoing,
in which case the common carrier s either subject to all the requirements of Title VI, or subject
to the (different) regulatory requirements that apply to open video systems. Cable Act Section
653(c), 47 U.S.C. § 573(¢). What Congress intended to do was to allow communications
providers to offer service under different regulatory regimes, each of which offered specific
protections to consumers, and to allow the market to determine which model or models would
prevail. As the Actis structured, for example, a telephone company that provided cable service
on a common carrier basts would not be subject to must-carry rules. On the other hand, it could
not refuse to carry the programming of any broadcaster willing to pay the going rate for carmage.
The price of avoiding must-carry regulation would be a system that had to be fully “open™
without regard to whether the openness requirement was required to prevent anticompetitive
conduct.™ A cable operator avoids strict common carrier regulation, but in return must assume
a variety of explicit obligations to provide access to its systems to others (Section 611, Section

612, Section 614 and Section 615).”

 Even if there were no general common carrier requirement to allow others to use a provider’s facilities,
such a requirement could be imposed to protect competition. See generally, Otter Tail Power Co. v.
United States, 410 U.S. 366 (1973); MCI Comm. Corp. v. AT&T, 708 F.2d 1081, 1132 (7’lh Cir. 1982).

*> Diversity in regulatory treatment is not limited to wireline cable service providers. The
Telecommunications Act specitically preempted local taxation with respect to direct-to-home satellite
service. Telecommunications Act Section 602, 47 USC 152 nt. It specifically preserved other local laws

69



As a result, the Commission must be careful not to tilt the models established by
Congress by eliminating obligations in the interest of “regulatory parity.” Allowing telephone
companies to escape common carrier obligations and escape Title VI requirements would, for
example, upset the balance of obligations established by Congress. Likewise, treating cable
modem service as if it were an information service provided via a common carrier system, and
justifying preemption of local authority on that ground undermines the structure of Title VI,

which envisions significant local control of cable systems and cable operators.

A. Cable Operators Exercise Substantial Control Over Cable Modem Service.

The Commission appears to be examining the extent to which cable operators can
exercise editorial control over cable modem service, NPRM § 87. The answer is that operators
can exercise substantial control. But the Commussion fails to note one of the most significant
consequences of this fact for the NPRM: the Commission based its determination that cable
modem service is not a cable service on the assumption that operators exercise no meaningful
control over Internet service, are a mere conduit for subscriber/user communications, and for that
reason are not providing a cable service when providing a cable modem service:

We believe that the one-way transmission requirement in that definition continues

to require that the cable operator be in control of selecting and distributing content

to subscribers and that the content be available to all subscribers generally.
NPRM ¢ 67.

The Commission’s holding plainly does not require that the operator control the content

of each service carried, because it is self-evident that there are very few services offered over a

cable system which pass that test. Cable operators do not control the content of HBO; HBO

governing taxatton of cable services and telecommunications services, with limited exceptions.
Telecommunications Act Section 601(c)2).
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does. The Commission’s statement distinguishes between transport services (which is what was
at issue in the video dial tone case on which the Commission relies), on one hand, and operator
selection of services to be carried (subject to certain regulatory limits) and the terms and
conditions under which content will be offered on the other. It is the latter that typifies cable
services. The operator’s control does not even need to be exercised. That 1s to say, a cable
operator 1s still a cable operator even 1f it decides to leave the choice of channels carried to its
subscribers; or decides to instatl enough channel capacity to carry all services. An operator does
not lose its status because a channel (such as ESPN) is so popular that it must be carried; because
certain channels (broadcast channels) must be carried; because the operator does not control
what programming is carried on ANY channel after contracting with the programmer; or because
(as is the case with PPV) the choice of the programming that is available is made by the PPV
provider and the choice of the programming that is delivered 1s made by the subscriber from a
series of menu options.

In response to 9§ 87, ALOAP notes that the provision of cable modem service involves the
same sorts of choices. The operator decides what services will be available, and directly controls
the use of the service. For instance, public information indicates that operators have n fact used
their position to limit what services ISPs can provide to subscribers via the cable system.”®
Comcast’s user agreement unmistakably restricts how a subscriber may use the service:

THE SERVICE IS FOR PERSONAL AND NON-COMMERCIAL USE ONLY AND

CUSTOMER AGREES NOT TO USE THE SERVICE FOR OPERATION AS AN

INTERNET SERVICE PROVIDER, A SERVER SITE FOR FTP, TELNET, RLOGIN,

E-MAIL HOSTING, “WEB HOSTING” OR OTHER SIMILAR APPLICATIONS, FOR

ANY BUSINESS ENTERPRISE, OR AS AN END-POINT ON A NON-COMCAST
LOCAL AREA NETWORK OR WIDE AREA NETWORK, OR IN CONJUNCTION

7 See Julia Angwin, Open Access Isn't So Open at Time Warner, The Wall Street Journal, May 6, 2002,
at B1.
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WITH A VPN (VIRTUAL PRIVATE NETWORK) OR A VPN TUNNELING
PROTOCOL

[Capitalization is in original].”

In the Broward County case cited by the Commission, Comcast went so far as to allege,
and the judge appears to have presumed, that Comcast exercised editorial control over its
Internet services. Comcast Cablevision v. Broward County, 124 F .Supp.2d 685, 693 (S.D. Fla.
2000) (“The imposition of an equal access provision by operation of the Broward County
ordinance both deprives the cable operator of editorial discretion over its programming and
harms its ability to market and finance its service, thereby curtailing the flow of information to
the public.”) Thus, operators have retained, or purport to retain, control over who may provide

the service, how it 1s to be offered, and critical aspects of the content of the service.
B. There Are Ne Explicit Statutory Provisions or Legislative History Justifying
the Commission's Assertion of Jurisdiction Over Cable Modem Service As a
Non-Cable Service; Congress Intended Cable Modem Service To Be A Cable
Service.
At {79, the Commission seeks “comment on any explicit statutory provisions, including

expressions of congressional goals, that would be furthered by the Commission’s exercise of

ancillary jurisdiction over cable modem service.” ¥ There are no such expressions, inter alia

7 http://comcast.comcastonline.com/memberservices/subscriberagreement/default.asp

* Similarly, in the NPRM at § 105, the Commission “note[s] Congress” concern regarding new taxes on
Internet access imposed for the purpose of generating revenues when no specific privilege, service, or
benefit is conferred and its concern regarding multiple or discriminatory taxes on electronic commerce.”
That observation depends on the several mistaken assumptions, including the mistaken assumption that
Congress intended for cable modem service to be free from franchising requirements or franchise fees.
The Congressional expression to which the Commission is referring is set out in the Internet Tax Freedom
Act, § 1104, which contains an explicit exception for franchise fees imposed on cable modem service
under 47 U.S.C. § 542: “Exception.--Such term does not include any franchise fee or similar fee imposed
by a State or local franchising authority, pursuant to section 622 or 653 of the Communications Act of
1934 (47 U.S.C. 542, 573)...” There was no reason for Congress to include that exception unless it
assumed that cable modem service was — or at least could be -- a cable service.
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because Congress explicitly wanted cable modem service treated as a cable service, and hence
subject to state, local and federal jurisdiction as provided in Title V1. Even in 1984, long before
the 1996 amendment to the Act, Congress had recognized that the ability of subscribers to
download information froim various locations was a cable service. “For instance, the
transmission and downloading of computer software...to all subscribers to this service for use on
personal computers would be a cable service...Moreover, the fact that such downloaded software
could be used...for a wide variety of purposes...would not make the transmission or downloading
a non-cable service.” [emphasis added].99 Fully interactive services — services that permitted a
subscriber to make individualized selections through manipulation of data -- were not cable
services under the 1984 Cable Act, while a service that gave a limited set of menu choices with a
pre-ordained set of responses would be a cable service. In 1996, Congress added the word “use”
to permit subscribers to interact, and therefore obtain individualized responses in connection
with a cable service. The legislative history describes the intended effect explicatly:

The conferees intend the amendment to reflect the evolution of cable to include

interactive services such as game channels and information services made

available to subscribers by the cable operator, as well as enhanced services. This

amendment is not intended to affect Federal or State regulation of

telecommunications service offered through cable system facilities, or to cause

dial-up access to information services over telephone lines to be classified as a

cable service.
(emphasis supplied). H.R. Rep. No. 104-458 at 169. See also p. 247 supra (Statement of Rep.
Dingell). It is hard to imagine how Congress could have been clearer — indeed, even the

cautionary reference to “dial-up service” is a clear indication that Congress intended to treat

cable Internet service as a cable service.

* H.R. Rep. No. 98-934, at 42.
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CONCLUSION
1. At 9 98, the Commission seeks "comment regarding whether we should interpret
the Commission’s assertion of jurisdiction under the Communications Act to preclude State and
local authorities from regulating cable modem service and facilities in particular ways."

Local authority to regulate cable modem service is protected by Title VI Title VI
contains some provisions which preempt local authority to regulate cable modem
service, but explicitly and implicitly preserves local authority over cable modem
service in other regards.  Title I does not give the Commission authority to
override the local franchising scheme approved by Congress in Title VI, Title |
does not give the Commission broad authority to preempt state and local laws
regarding information services, excepi, possibly, as ancillary to its jurisdiction
under other titles of the Communications Act. Here the Commission does not
appear to be asserting ancillary jurisdiction. It therefore cannot use its "assertion
of jurisdiction” as a ground for broad preemption.

As importantly, this proceeding does not just involve "regulation,” as the

Commission uses that term. When local governments charge fees for use of the

public rights of way, or franchise use of the public rights of way, they are acting

in a sovereign capacity, and exercising their rights as owners or trustees of public

property. The Commission's Title I authority does not give it authority to preempt

state or local government property rights, or authority to adjudicate the use of

public rights-of-way generally.

2. At 9 98, the Commission seeks "comment as to any additional basis for
preempting such regulations."”

Given the Commission’s classification of cable modem service as a non-cable,

non-telecommunications service, there is no additional basis for preemption. The

provisions to which the Commission points as potential sources of preemptive

authority protect local authority over cable modem service.

3. At Y 99, the Commission seeks "comment on any other forms of State and local
regulation that would limit the Commission’s ability to achieve its national broadband policy,
discourage investment in advanced communications facilities, or create an unpredictable

regulatory environment.” Specifically, the Commission seeks comment "as to whether we should

use our preemption authority to preempt specific state laws or local regulations."
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Even if the Commission had broad preemption authority, it should not use that
authority to preempt specific state laws or local regulations. Local governments
are promoting the deployment of cable modem facilities and promoting the
development of broadband applications that will encourage use of cable modem
Jacilities. In any case, | 99 does not provide sufficient notice of the regulations at
issue to allow local governments to provide fair comment.

4. A1 9102, the Commission seeks "comment on how our classification of cable

modem service as an interstate information service impacts public rights-of-way and franchising

issues.”

The Commission classification leaves local governments free, inter alia: to
require franchises for non-cable services to the extent they are not prohibited
Jfrom doing so by state law; to require rents for use and occupancy of the public
rights of way to provide cable modem service to the extent that they are not
prohibited from doing so by state law; and to regulate the public rights-of-way
and apply other requirements of local law (zoning classifications, etc.) to
providers of cable modem service.

5. At q 102, the Commission seeks "comment on whether providing additional

services over upgraded cable facilities imposes additional burdens on the public rights-of-way

such that the existing franchise process is inadequate.”

The provision of cable modem service does place substantial additional burdens
on public rights-of-way. The existing franchising process allows localities to
protect their interests by requiring additional authorizations before the public
rights of way are used or occupied to provide non-cable services.

6. At 102, the Commission asks whether "Title V1 nevertheless preclude local
franchising authorities from imposing additional requirements on cable modem service” given

the additional burden on the public nghts of way.

Title VI does not preclude local governments from imposing additional
requirements on cable modem service.
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7. At 9102, the Commission tentatively concludes that "Title VI does not provide a

basis for a local franchising authority to impose an additional franchise on a cable operator that

provides cable modem service.”

State law, not Title VI, is the source of local franchising authority, as the Fifth
Circuit concluded in City of Dallas v. FCC, 165 F.3d 341 (5™ Cir. 1999). In that
sense, the Commission's tentative conclusion is correct. However, consistent with
Title VI, local governments may issue a franchise to use and occupy public rights-
of-way to provide cable services, and require furither authorizations to use and
occupy public rights-of-way to provide cable modem service.

8. At 4 102, the Commission seeks comment generally on the scope of local

franchising authority over facilities-based providers of information services, and asks

specifically whether "State statutes and constitutional provisions authorizing local franchising in

terms of utility services generally, or cable and telecommunications networks and services

specifically, authorize localities to franchise providers of information service under existing

law?"

No entity (other than perhaps an abutting property owner) can place permanent
facilities in public rights-of-way without obtaining a state or local authorization
to use and occupy the public righis-of-way. In some states, certain providers may
be excepted from local franchising requirements (and instead may need to obtain
a state authorization), but in most cases the exceptions are limited to common
carriers providing telephone and telegraph services, or specified utilities with an
obligation to provide uniform, universal service. As a result, in most states, an
entity that wished to install facilities to provide only "information services" would
be required to obtain either a state or local authorization before using and
occupying the public rights of way to provide that service.

9. At 102 the Commission asks if a facilities-based information service provider

generally could be required to obtain a franchise to provide services, "is there any basis for

treating facilities-based providers of information services differently based on the facilities

used?”
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There is no reason to permit a cable operator to avoid transfer or fee
requirements that could be applied to an entity that uses and occupies the public
rights-of-way to provide only an information service.

10. At 9 104, the Commission states that some "commenters have raised questions
about potential State and local actions that could restrict entry, impose access or other

requirements on cable modem service, or assess fees or taxes on cable Internet service,” and

seeks comment on these issues.

Local government actions have not delayed or prevented the deployment of cable
modem services. Cable modem service is widely deployed, and has prospered
under local government regulation.

11. At 9105, the Commission appears to seek comment on its conclusion that,
because its Declaratory Ruling "found cable modem service to be an information service,
revenue from cable modem service would not be included in the calculation of gross revenues
from which the franchise fee ceiling is determined.”

This tentative conclusion is incorrect. Among other things, cable modem service,

as the Commission describes it, is a bundle of services which includes cable

service. Under the Cable Act, because the service includes some cable services,

revenues from the service are subject to a franchise fee under 47 U.S.C. § 542(b).

12.  At9 105, the Commission also tentatively concludes that "Title VI does not
provide an independent basis of authority for assessing franchise fees on cable modem service,"

and seeks comment on that issue.

Title VI preserves local authority o impose fees on non-cable services. It does
not provide "an independent basis"” for assessing franchise fees on non-cable
services provided by the cable operator; state and local law can (and in many

cases does) provide that authority.

13. At § 107, the Commission states that it 1s seeking "comment on whether disputes

regarding franchise fees based on cable modem service implicate. .. a national policy, given that
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the fees in question were collected pursuant to section 622 and that our classification decision
will alter, on a national scale, the regulatory treatment of cable modem service."”

Disputes related to fees on cable modem service going forward do not implicate a

national policy, and do not require a uniform national response, even assuming

cable modem service is not a cable service. At least pre-1996 franchises are

grandfathered, so that there is no question franchise fees can be collected on

cable modem service under those franchises. Going forward, authority to charge

a fee on cable modem service would be a function of state and local law, and any

disputes are best resolved by state courts.

14. At Y107, the Commission secks comment as to "whether it is appropriate to
exercise our jurisdiction under section 622 to resolve the issue of previously collected franchise
fees based on cable modem service revenues or whether these issues are more appropriately
resolved by the courts.”

1t is not appropriate for the Commission to exercise its jurisdiction, as there is no

real issue with respect to past fees, even assuming for the sake of argument that

there are limits on local authority going forward. State law can effectively resolve

any disputes that arise, and the disputes are not likely to lead themselves to

uniform resolution.

15. At 4108, the Commission asks whether the "authority conferred on franchising
authorities by section 632(a) of the Communications Act to establish and enforce customer
service requirements apply to cable modem service provided by a cable operator?”

Yes, it does. But, local authority to regulate customer service standards does not

depend on "authority conferred” by Section 632. States and localities have

independent authority outside of Title VI to protect consumers.

16. At 9108, the Commission asks whether "the provisions in section 632(d), stating
that nothing in Title VI “shall be construed to prohibit any State or any franchising authority

from enacting or enforcing any consumer protection law, to the extent not specifically preempted

by [Title VI],” or “to prevent the establishment or enforcement” of customer service laws or
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regulations” that exceed Commission standards or address matters not addressed by Commission
standards under Section 632, apply to cable modem service?

Yes, it does. There is no specific preemption of regulation of customer service
regulations of cable modem service under Title VI.

17.  AtY 112, the Commission states that it believes that "cable modem service would
be included in the category of “other service” for purposes of section 631 [the privacy provisions
of Title VI}". and seeks comment on this interpretation.

ALOAP agrees with this interpretation. Section 631 also protects local authority
to establish privacy requirements.

18.  AtY 87, the Commission seeks information as to the degree to which operators
may exercise control over cable modem service.

Cable operators can and do exercise substantial control over cable modem
Services.

19. At 85 the Commission asks to what extent its deciston should be based on the
desirability of "regulatory parity.”

The Communications Act requires regulatory disparity, not parity in the treatment

of common carriers and cable systems. Hence, regardless of the desirability of

"regulatory parity,” the result in this rulemaking cannot be driven by that goal.

20. At Y 79 the Commission seeks comment on any "explicit statutory provisions,

including expressions of congressional goals, that would be furthered by the Commission’s

exercise of ancillary jurisdiction over cable modem service.”
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No such goals would be served, as the legislative history actually shows the
reverse: it indicates that Congress intended for cable modem service to be treated
as a cable service. In any event, the Commission’s ancillary authority must be
exercised in a manner that conflicts with the fundamental regulatory structure
adopted by Congress. Local franchising, local regulatory power and local
property rights are all part of that fundamental structure and cannot be
controverted merely by Commission fiat.

ook

The Commission has no legal authority for preempting local authority over cable modem
service. Nor does the Commission have any factual justification for such an action. And
Commission action in this field would not only raise fundamental issues of federalism, but would
interfere with the ability of local governments to perform vital tasks that the federal government
is either ill-equipped or simply not empowered to perform. Thus, federal preemption would
actually harm the interests not only of local governments, but of society at large. The

Commission must not lose sight of the fact that local officials have the best interests of their
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communities at heart and have absolutely no reason to interfere with the deployment of cable
modem services. For all these reasons, ALOAP urges the Commission to refrain from any action

that would affect local authority regarding cable modem services.
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